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As the spring and summer internship 
intakes are being finalised across the 
city, businesses are being faced with 
the administrative burden and legal 
requirement of ensuring that non-EU 
applicants have the right to work in the 
UK and participate in such schemes.

Many international businesses are fully 
aware of the Points Based System (PBS) 
and its different Tiers. But are these merely 
just numbered categories to cherry-pick 
from or do they really have a purpose? 

Since the introduction of the Tier 2 immi-
gration category (the visa for skilled workers), 
sponsors have become increasingly aware of 
the limitations in this challenging and fre-
quently changing category.  As the internship 
is the individual’s first taste of company life, the 
employer’s gut reaction would be to provide 
sponsorship under the Tier 2 General category. 
However, for the purpose of an internship is 
this really the best category for an individual 
who is coming into the UK short-term often 
on a low salary? Although up for debate, from 
a business perspective, probably not. 

Specifically, the UK company will face 
the challenge of satisfying the Resident 
Labour Market Test for a short-term posi-
tion, supernumerary to staffing needs, 
where candidates hold little or no expe-
rience within the specific working sector. 
This would subsequently call in to ques-
tion the businesses adherence to PBS com-
pliance and whether they can genuinely 
confirm the absence of a resident worker 
to fulfil the position on offer. With busi-
ness compliance under PBS being such a 
hot topic, HR staff would agree that it is 
not worth putting their sponsor licence 
and migrant population at risk should 
they be found non-compliant.

Businesses often place these interns on 
low risk projects without having the bur-
den of paying a large salary.  A stumbling 
block imposed by Tier 2 is the minimum 
salary requirement before the Certificate 
of Sponsorship is issued. By choosing 
this category the employer must pay and 
maintain a record of paying the requsite  
minimum salary throughout the duration 
of the internship. This is a crucial area of 
compliance reviewed by the UK Border 
Agency in their audits, elevating the bur-
den of sponsorship under Tier 2 General 
on the employer.

Businesses must also understand the 
implications of re-entry under Home 
Office cooling off period policy. Issuing a 
Tier 2  General visa for a spring/summer 
internship will prevent the business from 
issuing a second Tier 2 General COS as 
part of the graduate recruitment in that 
same 12 month period. This prevents the 
UK business from hiring the intern for 12 
months and preventing the intern from 
re-entering the UK in any Tier 2 category, 
for any employer for the same period.

With so many hurdles to clear before spon-
sorship, and with the sponsorship burden 
being placed so highly on the employer, by 
comparison the Tier 5 Government Author-
ised Exchange (GAE) Category can often be 
viewed as a light in shining armour.    

The Tier 5 GAE category is for people 
coming into the UK temporarily through 
approved schemes that aim to share 
knowledge, experience and best practice, 
and to experience the social and cultural 
life of the United Kingdom. Unlike Tier 
2, where the UK business acts as the spon-
sor, under Tier 5 GAE, individual employ-
ers are not allowed to sponsor non-EEA 
nationals. Instead, the sponsor will be an 
overarching body who manages the GAE 
scheme, pushing the sponsorship burden 
onto the Tier 5 sponsor.

The requirements of each Tier 5 Scheme 
are governed by the specific overarching 
body. In most instances the GAE Sponsor 
will be looking to ensure the intern will 
fulfil a genuine internship position and the 
employer is not looking to use backdoor 
methods to circumvent labour market 
testing and salary requirements in the Tier 
2 category. Further the employer is not 
required to be a Sponsor Licence holder 
under PBS to employ Tier 5 migrants.

Once the internship position has been 
established, it will come as music to the 
employers ears that there are no mini-
mum salary requirements imposed under 
the Tier 5 GAE category. In most cases 
sponsors will secure confirmation as to 
how the intern will be able to maintain 
and accommodate themselves in the UK 
without recourse to public funds. As such, 
unpaid internships are permitted.

Given the temporary nature of the 
category, the RLMT does not apply to 
the application process, relieving the 

employer from justifying chosen intern’s 
qualification for the position and facilitat-
ing a speedier application process. 

A point for discussion is that the cat-
egory limits internships to a maximum of 12 
months. Many may argue that anything over 
this would sail into the waters of a more per-
manent position and against the spirit of the 
category. However, should a permanent posi-
tion be secured following the internship, the 
intern may apply to re-enter the UK immedi-
ately under Tier 2  General without being sub-
jected to the cooling off period. The employer 
must, however, normally complete a full and 
genuine Resident Labour Market Test before 
offering a job to a non-EU national.

Further, with the cancellation of the Tier 1 
Post Study Work category, should a student 
with a Tier 4 visa find themselves without 
employment/sponsorship post-graduation, 
if an internship can be secured they may 
switch into Tier 5 GAE from within the UK 
to participate in the internship.

There are two sides to every argument, 
but some arguments are weaker than oth-
ers. As UK businesses continue to see 
the benefit of offering internships, when 
business immigration is involved employ-
ers can be seen to lean towards efficient 
options which alleviate the administrative 
and financial burden on the company for 
temporary employees. The Tier 5 GAE 
category certainly minimises the require-
ments for employers to complete during 
the on-boarding process and provides 
quick and efficient access to the global 
internship market for UK businesses.    

Fragomen is one of the limited number 
of UK organisations with a licence to spon-
sor these interns as an overarching body.  
For further information contact us on +44 
(0)203 077 5000 or email tier5internship@
fragomen.com.
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